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Arbitration
NM Bar Bulletin – January 9, 2013
Vol. 52, No. 2
Frederick v. Sun, New Mexico Court of Appeals

No. 30,967 (filed October 22, 2012)

The plaintiff appealed two district court orders 1) an order denying a motion to strike defendant’s third-party complaint, and 2) an order granting defendants’ motion to compel arbitration.  The Court of Appeals reversed both orders.  Based on the plain language of Rule 1-014(A), and its consistency with the derivative nature of a third-party complaint, a third-party defendant can only assert a defense to the plaintiff’s lawsuit if it is available to the defendants.  Therefore, the third-party defendants could only assert the defense of arbitration if the defense could be independently asserted by the defendants.  The Plaintiff’s complaint did not allege any interdependent or concerted misconduct between the defendant and third-party defendant, and equitable estoppel did not provide a means for the defendant to compel arbitration with the plaintiff.
Punitive Damages
NM Bar Bulletin – January 16, 2013
Vol. 52, No. 3
Muncey v. Eyeglass World, LLC, New Mexico Court of Appeals

No. 29,813 (filed August 29, 2012)

A jury verdict awarded $2,300,002 in compensatory and punitive damages for breach of contract and a tort claim based on conversion of the plaintiff’s patient files. Defendant appealed alleging lack of substantial evidence and punitive damages.  Defendant also asserted the Copyright Act, 17 U.S.C. § 301(a) (1998) preempted the district court from having subject matter jurisdiction.  The Court of Appeals held the district court had subject matter jurisdiction and the evidence and law supported the damage award ($1.00 on breach of contract claim; $300,000 on the conversion claim; and $2,000,001 as punitive damages on the conversion claim).
Worker’s Compensation
NM Bar Bulletin – January 23, 2013

Vol. 52, No. 4

Vinyard v. Palo Alto, Inc., New Mexico Court of Appeals

No. 30,846 (filed November 2, 2012)

The issue in this worker’s compensation case was how to calculate a worker’s average weekly wage when the worker held two concurrent jobs, one for nine weeks and one for fourteen weeks.  Wages from both jobs must be assessed for the calculation of the average weekly wage, but the method calculating the average weekly wage when each job had a different duration was the problem.  The Workers’ Compensation Judge calculated the worker’s wage based on the nine week time period when the two jobs overlapped.  The worker, who wanted the entire fourteen weeks of his second job included in the average, appealed.  The Court of Appeals reversed, holding when the facts support a separate computation for each employer, NMSA 1978, Section 52-1-20(B) (1990) should be applied to compute an aggregate average weekly wage for both employers.  Subsection (B) (1) should be employed using the entire time of employment if the period is fewer than 26 weeks for any concurrent employer.  Subsection (B) should be applied separately to each job, not limited to the shortest job, with an aggregate average weekly wage for all concurrent employers then being computed. In this case, the Workers’ Compensation Judge should have averaged the wages for the worker received from his other job for the full 14 weeks of the worker’s employment.
Legal Malpractice
NM Bar Bulletin – January 23, 2013

Vol. 52, No. 4

Encinias v. Whitener Law Firm, P.A., New Mexico Court of Appeals

No. 30,106 (filed September 20, 2012)

The defendant law firm failed to meet the statute of limitations for the plaintiff’s lawsuit against a public school.  The firm improperly filed the case, but voluntarily dismissed the lawsuit in the face of sanctions. The plaintiffs sued for malpractice, misrepresentation, and violation of the Unfair Practices Act.  The firm argued a case for legal malpractice cannot lie where the underlying action would not be viable and the district court granted summary judgment on all three causes of action against the firm.  The Court of Appeals affirmed, holding the school did not waive its immunity under the Tort Claims Act because the plaintiff’s claims were for negligent supervision, and foreclosed the plaintiff’s claim for malpractice. (Judge Sutin, dissenting) The Court also held the firm did not violate the Unfair Practices Act.  The plaintiffs argued the firm’s advertisements were false and misleading, but the advertisements simply indicate the firm’s area of practice and do not deceive the audience with guarantees or promises.  “Although failing to file a case within the applicable statute of limitations falls below the standard of practice generally expected of attorneys, we conclude that no genuine disputed material fact existed as to whether the advertisements were misleading or false.”
Tort Claims Act/Wrongful Death Act
NM Bar Bulletin – January 23, 2013

Vol. 52, No. 4

Estate of Lajeuenesse v. Board of Regents, UNM, New Mexico Court of Appeals

No. 31,470 (filed September 27, 2012)

In this case, the Court of Appeals held the Tort Claims Act prevailed over the Wrongful Death Act, regarding the maximum liability of a government entity when there is one decedent and multiple statutory beneficiaries.  The maximum liability of $400,000 to any person under NMSA 1978, § 41-4-19(A)(3)(2004) applied because the Tort Claims Act protects the public funds of the state from tort liability for damages in part by limiting the damages that can be recovered by any person for a single occurrence.
Additionally, the defendants made an offer of settlement under Rule 1-068(A) of $350,000.  At trial, over Defendants’ objections, Plaintiff played a video regarding the decedent’s life to the jury.  The judge ruled the prejudicial effect did not outweigh the video’s probative value and the defendants would have the opportunity to cross-examine the persons speaking on the video.  The jury awarded damages of $750,000, and the court granted the defendants’ motion for remittitur and reduced the verdict to $400,000 plus $13,032 in medical bills.  The Court granted Plaintiff double costs accumulated from the date Defendants filed the offer of settlement under Rule 1-068(A). The Court of Appeals held the district court did not abuse its discretion in allowing the video to be played to the jury.  The Court affirmed double costs run from the day of the offer, not at the conclusion of the ten-day period in which a defending party can accept an offer of settlement, and held the award of double costs is not contrary to the Tort Claims Act.

Arbitration
NM Bar Bulletin – January 30, 2013

Vol. 52, No. 5
Bargman v. Skilled Healthcare Group, Inc., New Mexico Court of Appeals

No. 31,088 (filed October 11, 2012)

The plaintiff sued an inpatient rehabilitative care facility for care she received.  The issue was whether she was required to arbitrate the claims pursuant to an arbitration agreement she signed upon admission to the facility.  The trial court ruled the arbitration agreement was substantively unconscionable.  The Court of Appeals reversed.  The parties agreed that the focus into the substantive unconscionability issue was to be limited to whether the collections exclusion rendered the arbitration agreement unreasonably or unfairly one-sided.  The case was remanded to allow Defendant the opportunity to present evidence tending to show the collections exclusion is not unreasonably or unfairly one-sided such that enforcement of it is substantively unconscionable.
Settlements
NM Bar Bulletin – January 30, 2013

Vol. 52, No. 5

Gomez v. Jones-Wilson, New Mexico Court of Appeals

No. 31,085 (filed October 24, 2012)

This case involved an alleged pre-litigation oral settlement agreement between Plaintiff’s attorney and the attorney for Penske and Defendant Jones-Wilson.  While both attorneys believed they had agreed to a settlement during their phone call, they differed on whether Plaintiff’s attorney had agreed to settle the claims against both defendants or whether he had agreed only to settle the claims against Penske.  Defendant Jones-Wilson moved for enforcement of the alleged agreement, and the district court granted the motion.  However, because the evidence established the Plaintiff had not given his attorney the authority to settle with Jones-Wilson, the Court of Appeals reversed.

Unfair Practices Act
NM Bar Bulletin – January 30, 2013

Vol. 52, No. 5

Fastbucks of Roswell, N.M., LLC v. King, New Mexico Court of Appeals

No. 31,007 (filed November 1, 2012)

The Attorney General filed suit in the 1st Judicial Court against numerous FastBucks entities, claiming the loans and lending practices are unconscionable pursuant to common law and the New Mexico Unfair Practices Act.  The Attorney General alleged interest rates on the loans routinely exceeded 500% per annum and prolonged amortization periods resulted in cumulative payments over five times the principal of the original amounts.  He further alleged Fast Bucks offered loans without fiving consumers a meaningful opportunity to negotiate and failed to conduct meaningful inquiries into the likelihood or ability of the borrowers to successfully complete repayments.  A year later, FastBucks filed a petition for writ of mandamus against the Attorney General in the 5th Judicial Court seeking to prohibit him from continuing to pursue the AG Lawsuit.  The district court judge denied the petition on the ground it should not interfere with the litigation pending in the 1st Judicial District Court.  FastBucks appealed.    The Court of Appeals held the 5th district court had jurisdiction to consider the mandamus petition, and venue was proper.  However, the Court disagreed that these considerations alone entitled FastBucks to a determination of the merits underlying the petition in the case.  The court did not abuse its discretion; especially given FastBucks had the opportunity to raise the same arguments raised in its mandamus petition in the context of its defense to the AG lawsuit.
Rules of Professional Conduct
NM Bar Bulletin – February 6, 2013

Vol. 52, No. 6

Mercer v. Reynolds, New Mexico Supreme Court

No. 33,830 (filed December 6, 2012)

The Supreme Court interpreted the duty of one’s loyalty to a client in light of Rule 16-110(C) NMRA of the Rules of Professional Conduct regarding the imputation of conflicts of interest to law firms.  The Court held when an attorney has played a substantial role on one side of a lawsuit and subsequently joins a law firm on the opposing side of that lawsuit, both the lawyer and the new firm are disqualified from any further representation, absent informed consent of the former client.  The Court also, concluded under the same rule that screening the new attorney form any involvement in the lawsuit is not an adequate response to the conflict.
Toxic Tort/Expert Witnesses
NM Bar Bulletin – February 6, 2013

Vol. 52, No. 6

Acosta v. Shell Western Exploration & Prod., Inc., New Mexico Court of Appeals

No. 29,502 (filed October 2, 2012)

The district court granted Defendants’ motion to exclude the opinion testimony of Plaintiffs’ expert witness as to causation for the plaintiffs’ lupus and autoimmune medical conditions. The court then granted partial summary judgment in favor of Defendants on Plaintiffs’ claims relating to their lupus and other autoimmune disorders. The remaining claims relied on other evidence and expert testimony and proceeded to trial.  After the jury returned a defense verdict, Plaintiffs filed a motion for new trial based on juror misconduct and juror bias.  The district court denied the motion and entered a final judgment.

This was a complex toxic tort case brought by over 200 individuals asserting either personal injury, property damage, or both claims, against Shell Oil Company, alleging Shell purposely or negligently deposited and left various toxic petrochemicals in the ground where a neighborhood was later built.  The Court of Appeals determined the plaintiff’s expert witness’ study failed to meet the Daubert/Alberico prerequisites for an expert opinion on causation.  The district court did not abuse its discretion when it determined the plaintiff’s expert could not base his general causation opinions on his cross-sectional study or other cited human animal studies and affirmed the order partially granting summary judgment in favor of Defendants.  The Court of Appeals further affirmed the trial court’s denial of a new trial based on juror misconduct and/or bias.
Sovereign Immunity
NM Bar Bulletin – February 6, 2013

Vol. 52, No. 6

Lu v. Education Trust Board of New Mexico, New Mexico Court of Appeals

No. 31,363 (filed October 22, 2012)

In Lu, the Court of Appeals considered whether the district court properly dismissed the State of New Mexico as a defendant in a class action suit for breach of contract on the basis of sovereign immunity. The district court dismissed the State and the Court of Appeals reversed.  Plaintiffs were a class of investors in the State’s qualified higher education tuition programs.  Plaintiffs alleged they had entered into written contracts with Defendants in order to participate with Defendants in order to participate in the State’s 529 plains and Defendants breached the contracts by mismanaging Plaintiffs’ investments and wrongfully investing in high risk ventures rather than conservative fixed-income investment that Plaintiffs had contracted for. The State argued the second sentence of §21-21K-3(C) of the Education Trust Act limited the source of monetary recovery to the Fund and this language gave rise to the State’s immunity from suit.  The Court of Appeals determined that the section of the Act includes no express or implied grant of immunity for governmental entities in breach of contract actions.
Insurance Bad Faith
NM Bar Bulletin – February 20, 2013

Vol. 52, No. 8

American National Prop. & Cas. Co. v. Cleveland, New Mexico Court of Appeals

No. 30,164 (filed November 21, 2012)

The insurer appealed two awards based on an allegation of bad faith denial of a claim 1) $20,000 in compensatory damages and $50,000 in punitive damages.  The insurer argued its motion for directed verdict on the bad faith claim should have been granted because the claim was not supported by substantial evidence and did not reach the legal threshold for bad faith under New Mexico law.  The insurer also appealed the admission of testimony offered by Defendants’ expert witness.  The Court of Appeals affirmed the lower court.  
The underlying car accident was allegedly caused by a driver, who was charged with drag racing and reckless driving.  The insurer’s policy excluded coverage for accidents “resulting from the use of your insured car in or in preparation for any race, speed contest, hill climbing exhibition, or any other contest or demonstration,” and the claim was denied.  Defendants brought suit against insurer in Metropolitan Court and insurer filed this action in district court seeking a declaratory judgment stating it had not duty to provide coverage under the policy.  Defendants counter-sued for breach of contract, breach of the covenant of good faith and fair dealing, and three other claims that were eventually dismissed.  After a three-day trial, a jury decided the driver was not racing and returned a verdict against insurer, finding it breached its contract with Defendants and awarded $8,260.08 in damages, in addition to the bad faith awards.  The Court of Appeals considered the defendants’ expert witness’s testimony regarding insurance bad faith, “[a] denial of the claim would not have been frivolous or unfounded, but that once the charges were dropped (for drag racing), the claim committee should have given the case ‘a completely brand new visitation;’ instead the committee ‘continued with the [same] approach that they had taken.’”  The Court concluded there was evidence to have the question of bad faith go to the jury. As the Court affirmed the judgment as to the bad faith claim, the insurer provided the Court with no argument on which to reverse the punitive damages award.  
Finally, regarding the defendants’ expert, insurer argued Defendants failed to comply with the district court’s scheduling order and failed to disclose the substance and grounds for the expert’s proposed testimony.  The Defendants never provided an expert report and only belatedly offered an affidavit and curriculum vitae from the expert attached to Defendants’ opposition to insurer’s motion for summary judgment.  The Court of Appeals affirmed the district’s court’s denial of the insured’s motion in limine as the court decided to limit the expert’s testimony to issues addressed in the affidavit, the testimony was confined to ultimate facts and to acceptable industry practices, and the defendants were ordered to make the expert available for a pre-trail deposition and to bear the costs of a deposition.  In affirming the judgment in the case, the Defendants were entitled to attorney fees and costs on appeal and the case was remanded to determine the amount.
Arbitration
NM Bar Bulletin – February 20, 2013

Vol. 52, No. 8

Ruppelt v. Laurel healthcare Providers LLC, New Mexico Court of Appeals

No. 30,191 (filed August 16, 2012)

This case considered the substantive conscionability of an arbitration agreement a nursing home requires patients to sign as a condition of admission to the home.  The nursing homes appealed the district court’s denial of their respective motions to dismiss and compel arbitration pursuant to the terms of their arbitration agreement entered into with one of their residents.  The district court found the agreement was substantively unconscionable under New Mexico law because it was unfairly one-sided in favor of the nursing homes.  The Court of Appeals affirmed the district court because the terms of the agreement excepted disputes pertaining to collections and discharge or residents from arbitration, which in effect allowed the nursing homes to choose the forum to resolve their disputes that were presumptively deemed to be ‘most likely,’ while simultaneously forcing Plaintiff, the weaker party, to arbitrate her most likely disputes.  Therefore, the arbitration provision in the agreement was unenforceable.
Insurance Bad Faith
NM Bar Bulletin – February 27, 2013

Vol. 52, No. 9

Helena Chemical Co. v. Uribe, New Mexico Court of Appeals

No. 30,792 (filed September 20, 2012)

Plaintiffs filed suit against Defendant for prima facie tort and defamation.  A jury awarded nominal damages on the claims ($1.00 each) and punitive damages ($75,000), as to which the district court granted remittitur to $10,000 ($5,000 for each claim).  Defendant appealed and Plaintiff cross-appealed.  The court of Appeals held the district court did not err in entering judgment in favor of Plaintiff on the claim of defamation and the court properly awarded a remitted amount of punitive damages.  However, the Court of appeals held the court erred in entering a judgment based on the jury’s general verdict because the jury’s answers to the special interrogatories were inconsistent with the verdict, reversing the judgment and the punitive damages award related to the prima facie tort claim.  The court’s reduction of Plaintiff’s bill of costs to $9,000 was affirmed.

Arbitration
NM Bar Bulletin – March 6, 2013

Vol. 52, No. 10
Journeyman Construction LP v. Premier Hospitality II, New Mexico Court of Appeals

No. 30,773 (filed November 14, 2012)

The parties stipulated their contract dispute would be resolved through arbitration.  The arbitrator determined the award, which defendant paid in full.  Almost a year later, the court notified the parties of its intention to check the status of the case, at which point, Defendant attempted to dispute the award of attorney fees, claiming some of the fees were outside the arbitrator’s authority to award.  The court confirmed the entire award except attorney fees and remanded the question to the arbitrator asking for review and explanation of the fees.  Plaintiff appealed.  The Court of Appeals held the dispute of the award, over a year after receipt of notice of the arbitrator’s award and after payment was too late.

Forseeability
NM Bar Bulletin – March 6, 2013

Vol. 52, No. 10
Rodriguez v. Del Sol Shopping Center LP, New Mexico Court of Appeals

Nos. / 30,421/30,578 (filed October 12, 2012)

These consolidated appeals were based on a car accident where a pick-up truck in the parking lot of Del Sol Shopping Center in Santa Fe suddenly accelerated because of a combination of driver and vehicle failure.  The truck went through one of Del sol’s side-by-side business-front glass walls and into the Concentra Medical Clinic, killing a mother and her son inside the facility along with a medical receptionist assisting them.  Six other Concentra patients were also seriously injured.  Each lawsuit regarding premises liability actions filed by the plaintiffs alleged the owners and operators of Del Sol negligently contributed to the occurrence by failing to adequately post traffic signage and erect additional physical barriers between the parking lot and shopping center.  The district courts granted Defendants’ motions for summary judgment, each declaring the defendants had no duty to protect Plaintiffs inside the building from criminally reckless drivers because the sequence of events was unforeseeable as a matter of law.  The Court of Appeals affirmed, but not on the forseeability-driven duty analysis employed by the district courts, but on the policy-driven duty analysis advanced by the Restatement (Third) of Torts and Plaintiffs, and recently adopted by the New Mexico Supreme Court in Edward C. v. City of Albuquerque, 2010-NMSC-043, 15, 148 N.M. 646, 241 P.3d 1086.
Indemnity
NM Bar Bulletin – March 6, 2013

Vol. 52, No. 10
Safeway, Inc. v. Rooter 2000 Plumbing & Drain SSS, New Mexico Court of Appeals

No. 30,196 (filed October 19, 2012)

The Court of Appeals examined which version of New Mexico’s anti-indemnity statute applies to an agreement between and contractor and a landowner:  the version of the statute in force when the parties signed the agreement, or the emended version in force when the contractor performed the work and the accident occurred.  The Court of Appeals held the version of the statute in effect when the contract was signed applies and the statute voided the contractor’s agreement to indemnify but not its agreement to defend and insure. Notwithstanding the unenforceability of the parities’ indemnification agreement, material issues of fact precluded entry of summary judgment on the landowner’s claim of common law indemnification.
Jurisdiction
NM Bar Bulletin – March 13, 2013

Vol. 52, No. 11

M.R. v. Serenicare funeral Home LLC, New Mexico Court of Appeals

No. 33,920 (filed October 24, 2012)

The issue in this case was whether a Utah funeral home established sufficient minimum contacts with New Mexico to justify a New Mexico court’s exercise of personal jurisdiction over the funeral home.  The funeral home contracted with an Ohio shipping company to prepare decedent’s body for shipping from Utah, where she died, to New Mexico, her residence.  The district court concluded the funeral home did not have sufficient contacts with New Mexico to satisfy the requirements of due process and dismissed Plaintiffs’ against the funeral home.  The Court of Appeals affirmed.  The plaintiffs’ claims of tortious conduct in its handling of Decedent’s body are described in the decision and are disturbing; nonetheless, the Court determined the tort occurred in New Mexico and even though the Utah funeral home knew the body’s destination was New Mexico, that was not enough to establish minimum contacts sufficient to satisfy minimum contacts.
Arbitration
NM Bar Bulletin – March 27, 2013

Vol. 52, No. 13
Horne v. Los Alamos National Security, LLC, New Mexico Supreme Court
No. 33,135 (filed January 31, 2013)

After a successful arbitration, the employee filed a lawsuit in state district court, alleging more expansive claims arising out of the same subject matter covered in the arbitration agreement.  The employer objected, claiming it should not have to defend against claims which were either subject to arbitration or were waived by the arbitration agreement.  In this case, Plaintiff voluntarily entered into a contractual agreement with his employer to arbitrate his grievances. At issue was an additional demand form, narrowing the issues he could arbitrate.  Before arbitration, there was a dispute over the scope of the arbitration.  The question was what was the employee’s obligation to clarify or attempt to resolve the dispute regarding the scope of arbitration?  The agreement gave the arbitrator authority to resolve disputes over the interpretation and scope of the arbitration agreement.  Therefore, Plaintiff should have brought the dispute to the arbitrator.  He had several other options regarding the dispute without resulting to filing a lawsuit a year later on claims arising out of the same underlying subject matter, including: 1) objection to the scope of the arbitration agreement with the arbitrator and not just his employer and request the arbitrator expand the scope to encompass all of his grievances; 2) he could have asked the employer and the arbitrator to agree to modify or clarify the arbitration agreement to agree that he could either arbitrate everything or litigate what he could not; or 3) before the arbitration, he might have sought a declaratory judgment from the district court to clarify his rights under the contractual arbitration agreement.  The Supreme Court reversed the Court of Appeals and reinstated the district court’s grant of summary judgment in the employer’s favor, holding the employee’s lawsuit was just another way of repackaging the claims he contractually agreed to arbitrate and there was nothing in the record to support a conclusion the parties modified the arbitration agreement.
Insurance Bad Faith
NM Bar Bulletin – March 27, 2013

Vol. 52, No. 13
Martinez v. N.M. Department of Transportation, New Mexico Supreme Court
No. 30,164 (filed November 21, 2012)

The Department of Transportation (DOT) was sued for negligently failing to remedy a dangerous condition when it shoes not to replace the open center lane of NM 502 (the winding mountainous roadway leading to and from Los Alamos, New Mexico) with cross-over barriers after it was allegedly put on notice of the risk by post-construction accidents and other events.  The Court of Appeals held DOT was immune from suit for such negligence.  The Supreme Court reversed and also held the district court unduly restricted the evidence offered to show DOT had received notice of the danger at the location and the need for remedial action.  The case was remanded for a new trial.  The Supreme Court noted, taken to an extreme, perpetual design immunity would allow DOT to ignore reality and escape accountability even if a particular stretch of highway were to cause fatalities on a regular basis.  Additionally, the fact the district court excluded all evidence of a history (notice) of cross-median collision on NM 502 was reversible error.
